or secondary sexual characteristics. The medical evidence showed that the respondent had the XY chromosome and had had testicles and male external genitalia prior to the operation but that psychologically he was a transsexual. Thus, applying the biological criteria, Ormrod J held that he was male at birth. Since it was accepted that the biological sexual constitution of a person is fixed at birth and cannot be changed, it followed that the respondent remained male and was therefore not a woman for the purpose of marriage even although he psychologically regarded himself as a woman, had undergone medical treatment so that in his external physical appearance he resembled a woman and was living as, and passing as, a woman in the community.
The legal difficulties experienced by Nicholas Mason are the result of the way in which a person's 'legal sex' is determined in English law. In the leading case of Corbett v Corbett,' Ormrod J had to decide whether or not the respondent, a male transsexual who had undergone sex reassignment surgery, was a woman for the purpose of marriage. The learned judge held that biological criteria should determine this issue. These criteria consisted of three factors: a) chromosomal ie the presence of the XY (male) chromosome or XX (female) chromosome, b) gonadal ie the presence or absence of testes or ovaries and, c) genital ie the presence or absence of male or female external and internal sex organs. He rejected the contention that sex for this purpose should be determined by a person's psychological sexual nature (gender) or secondary sexual characteristics. The medical evidence showed that the respondent had the XY chromosome and had had testicles and male external genitalia prior to the operation but that psychologically he was a transsexual. Thus, applying the biological criteria, Ormrod J held that he was male at birth. Since it was accepted that the biological sexual constitution of a person is fixed at birth and cannot be changed, it followed that the respondent remained male and was therefore not a woman for the purpose of marriage even although he psychologically regarded himself as a woman, had undergone medical treatment so that in his external physical appearance he resembled a woman and was living as, and passing as, a woman in the community.
It is important to bear in mind what Corbett v. Corbett did not decide. On the facts of the case, the three biological criteria were congruent and Ormrod J did not have to consider the acute problems which would arise when this was not so. However, he observed that greater weight would probably be given to the genital criterion than to the others. But in spite ofthis dictum, the case has been regarded by some commentators2 as authority for the primacy of the chromosomal test in determining a person's biological sex. The reason for the attraction of the chromosomal test is, of course, its certainty in that, at present, a person's chromosomal pattem -unlike gonadal and genital factors -cannot successfully be altered.3 Thus although Corbett did decide that sex should be determined by biological criteria, Ormrod J was quite aware that it could still be difficult to determine biological sex in cases of physical inter-sex. However, since the biological sex of most pre-operative transsexuals will be quite certain, the effect of applying the Corbett test will be that their 'legal sex' for the purpose of marriage is also clear: it is the biological sex to which they belong at birth -and this will, ex hypothesi, be the opposite to that which they psychologically regard themselves as belonging, which they may socially live and which they may physically resemble as a result of successful medical treatment.
It must be emphasised that throughout his judgement Ormrod J stressed that he was seeking a test to determine sex for one purpose only, namely, the capacity to enter into marriage: he was not attempting to formulate a test for determining a person's 'legal sex' at large. In those areas of the law where sex was not an essential determinant of a legal relationship, he held that there was nothing to prevent the parties from agreeing that a male transsexual should be treated as a woman and a female transsexual as a man. And, indeed, it remains true, as Nicholas Mason discovered, that most authorities are 'discreet and tactful' in changing documentation. Thus, if it has been agreed that a female transsexual should be treated as a man for national insurance purposes then it should follow that she would be regarded as male in any question of benefit or pension entitlement. However, there is little room for complacency. The transsexual has no legal right so to be treated. Moreover, as we shall see, the biological test has been adopted in other areas of the law in spite of Ormrod J's argument in Corbett that it was to be restricted to the purpose before him in that case. It is, therefore, possible that it could be used to challenge the legality of agreements made between transsexuals and authorities.
It is now proposed to examine the implications of the biological test of sex in three important areas of the law -a) marriage, b) birth certificates and c) employment.
Marriage
In English law, marriage is essentially a relationship between a man and a woman. As we have seen, Corbett v. Corbett decided that sex for the purpose of marriage was to be determined by using biological criteria only. Consequently, transsexuals lack the capacity to marry persons whom they regard as being ofthe opposite sex to themselves. For example, a male transsexual will regard a biological and psychological male as a member of the opposite sex: but the transsexual lacks the capacity to marry him, because the law treats both as having the same legal sex, ie both are considered to be men. Consequently, any purported marriage will be void. By section ii of the Matrimonial Causes Act I973 it is expressly stated that a marriage shall be void on the ground 'that the parties are not respectively male and female'.4 It is thought that in interpreting the words, 'male' and 'females', the courts will simply endorse the biological test formulated by Ormrod J in Corbett.
It should be noticed that the effect of these rules is to render the marriage void. Although it is not necessary to do so, either party to such a marriage may seek a decree of nullity from the courts. This is important because the court has the same powers to make financial provision and property adjustments when a decree of nullity is granted as they have on granting a decree of divorce., Thus, although the 'marriage' of the male transsexual and the man in my example would be void, if a decree of nullity was obtained the court has the same powers to settle any property or maintenance issues between the couple as it would have if they had been validly married and sought a divorce. These powers could be very useful if the couple's relationship had lasted for a considerable time. On the other hand, the exercise of these powers is discretionary: and it is clear that the way in which a judge views such a relationship will influence his decision whether, and if so how, he will exercise his discretion.
Even if the legal test of sex was widened to include psychological and social criteria and consequently transsexuals were held to have the legal capacity to marry, there is another formidable obstacle to the validity of the marriage. By section I2 (a) of the Matrimonial Causes Act 1973 a marriage is voidable if it has not been consummated owing to the incapacity of either party to consummate it. Consummation is defined as 'ordinary and complete intercourse7, between a man and a woman. In Corbett v. Corbett Ormrod J held that a male transsexual who had undergone sex-reassignment surgery lacked the capacity to have such intercourse. Although the surgeon had created 'a cavity which opened on to the perineum' which was large enough to admit a normal and erect penis, the learned judge held that sexual intercourse using such a completely artificial cavity was 'the reverse of ordinary, and in no sense natural.'8 Similarly, a female transsexual who undergoes sex-reassignment surgery will lack the capacity to consummate because, even if an artificial penis has been constructed, it will be unable to become sufficiently erect to penetrate a woman in the normal way.
However, incapacity to consummate renders a marriage voidable not void. In other words, the marriage is valid unless and until either party obtains a decree of nullity. In the present writer's view, it seems just that a party to a marriage who has not been informed before the marriage that the other spouse is a transsexual should be able to have the marriage avoided on this ground.
On the other hand, where a transsexual has made the position perfectly plain to the other spouse before the marriage takes place, then although the other spouse could theoretically still bring nullity proceedings, he is unlikely to be successful as the transsexual will be able to rely on section I3 (I) of the Matrimonial Causes Act I973 whereby it is a defence if the petitioner with knowledge that it was open to him to have the marriage avoided so conducted himself as to lead the respondent reasonably to believe that he would not seek to do so and it would in all the circumstances be unjust to the respondent to grant the decree.9
In Corbett v. Corbett, Ormrod J attempted to justify his decision as follows: 'Having regard to the essentially heterosexual character of the relationship which is called marriage, the criteria must, in my judgment, be biological, for even the most extreme degree of transsexualism in a male or the most severe hormonal imbalance which can exist in a person with male chromosomes, male gonads and male genitalia cannot reproduce a person who is naturally capable of performing the essential role of a woman in marriage'. (italics added).
With the greatest respect, these sentiments have a dated ring. Apart from her roles in sexual intercourse and childbirth, it is difficult to discover the obligations which a female partner in a marriage is more naturally capable of performing than a man: the 'traditional' role of a woman in marriage is a result of cultural not biological conditioning. And, it need hardly be emphasised, the cultural assumptions on which this role has been based are currently under attack from women's liberation movements. 
Employment
The Equal Pay Act I970 and the Sex Discrimination Act I975 prohibit discrimination on the grounds of sex in inter alia the employment sphere. The statutes use the expressions, 'a man' and 'a woman' and the question has arisen how these words are to be defined. In White v. British Sugar Corporation,16 a female transsexual who had not undergone sexreassignment surgery obtained a job with the Corporation which was under the impression she was a man. When her male colleagues, with whom she shared changing and toilet facilities, discovered she was female they complained to their employer who dismissed her. The female transsexual brought a complaint under the Sex Discrimination Act I975 that the employer had unlawfully discriminated against her on the grounds of sex, ie had treated her less favourably than he would have treated a man. The employer contended, inter alia, that the Sex Discrimination Act I975 was inapplicable as she was a man. The industrial tribunal rejected this defence. It held that the biological test laid down in Corbett v. Corbett should be used to define 'a man' and 'a woman' for the purposes of the Sex Discrimination Act I975. Although the female transsexual regarded herself as male, dressed as a male and had been treated by the relevant authorities as a man for national insurance purposes, she was biologically female and was thus a woman for the purpose of the Act. The statute was therefore applicable and the tribunal had jurisdiction to hear the complaint. However, this proved a pyrrhic victory for the complainant because the tribunal held that she had not been dismissed on account of her sex but because she had lied to her employer that she was a man! She had therefore not been discriminated against on the grounds of sex.
The implications of White v. British Sugar
Corporation are very serious for transsexuals. Consider, for example, a male transsexual who has undergone sex-reassignment surgery and appears to all the world to be a woman. If she is discriminated against on the grounds that she is a woman, the legislation cannot apply as she is not biologically female and therefore not a woman for the purposes of the statutes. On the other hand, if it is discovered that she is a male transsexual then, since it is likely that any discrimination by the employer will be on the ground that the complainant is a transsexual rather than because she is biologically a male, the Sex Discrimination Act will not apply because it only outlaws discrimination on the grounds of a person's sex, not his or her sexual orientation. Moreover, if discrimination takes the form of sacking the transsexual, it is unlikely that a complaint under the general law of unfair dismissal would succeed. This is because the industrial tribunals have generally been quick to find that where an employer has dismissed an employee whose sexuality differs from the norm, the circumstances were such that the employer has acted reasonably in doing so. Thus, for example, an employer has been held to have fairly dismissed a lesbian on the grounds that he had acted reasonably in treating her refusal to remove her gay liberation badge as sufficient reason for her dismissal."7 In the case of transsexuals it is likely that tribunals would follow White v. British Sugar Corporation and hold that the employee had been dismissed for deceit and the employer had acted reasonably in treating the deception as sufficient reason for the dismissal.
It is the present writer's contention that the biological test for determining sex is quite inap- Many of the transsexual's problems would, of course, disappear if a person's psychological sex were regarded by the law as the most important element in determining his or her sex. Even if this were accepted, however, it is unlikely that a transsexual would be treated as being a member of the sex with which he or she is psychologically identified, unless and until there had been sex reassignment surgery. In the New Jersey case of M. T. v. J. T.,18 for instance, J A D Handler held that a transsexual who was born with the physical characteristics of a male was to be treated as a woman for the purposes of marriage because he had undergone sex reassignment surgery. J A D Handler maintained that the effect of the sex reassingment surgery had been to harmonise the male transsexual's gender and genitalia so that he had become psychologically and physically unified as a female, fully capable of sexual activity as a woman. In this case, the artificial cavity had 'a good cosmetic appearance' and was 'the same as a normal female vagina after a hysterectomy'. In other words, the judge assumed that the sex reassignment surgery had externally, at least, successfully effected an anatomical change from male to female. Accordingly, he felt,19 'impelled to the conclusion that for marital purposes if the anatomical or genital features of a genuine transsexual are made to conform to the person's gender, psyche or psychological sex, then identity by sex must be governed by the congruence of these standards'. The operation had made the transsexual fully capable of functioning sexually as a female and he could perceive 'no legal barrier, cognisable social taboo, or reason grounded in public policy to prevent that person's identification at least for the purposes of marriage to the sex generally indicated '.20 This case, of course, provides a striking contrast with Ormrod J's approach in Corbett v. Corbett.
However, it does make the assumption -which is debateable -that sex reassignment surgery does effectively change a person's anatomical sex. Secondly, it is not clear how convinced J A D Handler was by the logic of his own arguments. He takes pains to emphasise that there was no element of fraud in this case. The couple had lived together before the operation and they had married a year after it had been performed: accordingly, the husband had known that his wife had been a male transsexual. Finally, is it at all clear that in the context of our current mores, it is generally believed that the post-operative transsexual ought to be treated as a member of the sex to which he or she psychologically identifies ? As Nicholas Mason's experience demonstrates, transsexualism is still regarded by some as a form of mental illness. Similarly, there are religious and ethical problems in accepting the right of a transsexual to marry, or have sexual relations outside that institution. If, as the present writer believes, it is the role of law to reflect a society's mores,21 then changes in the current legal definition of sex should only take place once it is clear that this is desired by society as a whole. And indeed, it has been a theme of this paper that the legal problems facing transsexuals must not be over exaggerated. Many difficulties disappear, if, as Ormrod J intended, the biological test in Corbett v. Corbett is restricted to the issue raised in that case and is not extended to, for example, the employment sphere. Moreover, although the transsexual still lacks the legal capacity to marry a person of the same legal sex, it has been argued that as the legal consequences of marriage have declined and continue to do so, it will soon be necessary to find a new basis for family law. This it is hoped will simply be the de facto stable relationshipregardless of the sex of its parties -and, in so far as marriage would no longer be a legal, as opposed to religious, institution, the incapacity of a transsexual would disappear as a legal issue.
On the other hand, the present writer accepts that many people believe that law ought to be used in an attempt to change society's mores when these appear immoral, irrational or unfair. According to this view, the law should respond to our increased understanding of the transsexual's dilemma, by abandoning the biological test 
